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II. ARGUMENT IN REPLY 
A. A Misdemeanor Charge Does Not Confer Jurisdiction to Sentence for a Felony 
The state asserts that "[t]he information filed in Loftis' underlying criminal case satisfied 
the jurisdictional requirements in that it alleged an offense committed in the State ofldaho." 
State's brief, pg. 6. From this it concludes that a twenty-year sentence may be imposed even if 
the charging document only alleges a misdemeanor. The Court should reject this argument. 
Article I, section 8 of the Idaho Constitution states, inter alia, that "[n]o person shall be held to 
answer for any felony or criminal offense of any grade, unless on presentment or indictment of a 
grand jury or on information of the public prosecutor ... " Implicit in this provision is that the 
person shall not be held to answer for a crime more serious that what the information charges. 
As the Supreme Court stated in Bach v. Miller, 144 Idaho 142, 145, 158 P.3d 305,308 (2007), 
"[ s ]ubject matter jurisdiction is the power to determine cases over a general type or class of 
dispute." Therefore, if an Information alleges a crime in that class of offenses punishable by no 
more than one year of incarceration, i.e., a misdemeanor, it does not have subject matter 
jurisdiction to sentence beyond the maximum term for that offense. 
B. Mr. Loftis Does Not Raise a Due Process Challenge 
Next, the state claims that Mr. Loftis's claim "is more accurately characterized as a due 
process argument," without explaining why that is so. In addition, the cases it cites shed no light 
on the basis for its claim. The first of those cases, State v. Murray, 143 Idaho 532, 148 P.3d 1278 
(Ct. App. 2006), says the following: 
Moving on to the jurisdictional query, the Jones Court said that where there has 
been a tardy jurisdictional challenge, the charging document "is to be upheld on 
appeal if the necessary facts appear in any form or by fair construction can be 
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found" within its terms. Id. at 759, 101 P.3d at 703 .... The Court then held that 
the liberal standard that applies to an untimely jurisdictional challenge is satisfied 
if the charging document merely cites the Idaho Code section under which the 
defendant is charged: "[W]e hold that when an objection to a charging document 
is not made until after the entry of judgment, if the applicable code section is 
named in the charging document its language may be read into the text of the 
charge." 
State v. Murray, 143 Idaho at 536, 148 P.3d at 1282, quoting State v. Jones, 140 Idaho 755, 759, 
101 P.3d 699, 703 (2004) (parenthetical citation omitted). Here, however, the correct code 
section was never named. The Information alleged a violation of"I.C. §18-903, 918(7)(b)[.]" 
CR 21. Section 903 of Title 18 is the general battery statute and, in October of 2003, Section 
918(3) of Title 18 was the felony domestic violence statute and Section 918(7)(b) was a penalty 
enhancement provision. Thus, the state failed to name the applicable code section for felony 
domestic battery in 2003. Consequently, it was not sufficient to confer jurisdiction under Jones 
and Murray. See also State v. Cahoon, 116 Idaho 399,401, 775 P.2d 1241, 1243 (1989). 
The state cites Housley v. State, 119 Idaho 885,889, 811 P.2d 495,499 (Ct. App. 1991), 
for the proposition that the Rule 35 motion only serves the narrow purpose of subjecting the 
sentence to reexamination. State's brief, pg. 6. Housley, however, does not aid the state's 
position for at least two reasons. First, the language quoted by the state is dicta, because it was 
unnecessary to the Court's decision. The Court found while discussing Mr. Housley's post-
conviction petition that there was no jurisdictional defect resulting from the alleged improper 
venue. Thus, the Court did not need to reach the question of whether a Rule 35 motion was a 
proper vehicle for raising such a claim. As the Court said in discussing the Rule 35 claim: 
"Moreover, as we have held, the conviction was not subject to any jurisdictional defect." 
Housley, 119 Idaho at 889, 811 P.2d at 499 (emphasis added). As dicta, the language the state 
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relies upon has no precedential value. 
Second, that dicta has no persuasive value because Housley was decided prior to State v. 
Lute, 150 Idaho 837, 252 P.3d 1255 (2011), where the Supreme Court ordered a conviction be 
vacated under Rule 35 holding that the district court did not have subject-matter jurisdiction 
because the indictment returned by the grand jury was invalid. The Supreme Court plainly, far 
exceeded the state's claimed "narrow purpose" of the Rule 35 motion. Thus, the dicta in 
Housley did not survive the holding in Lute. Mr. Loftis's Rule 35 motion was an appropriate 
vehicle to raise the jurisdictional issue. 
C. The Information Cannot be Fairly Read to Include the Missing Element 
Next, the state argues that despite the failure of the Information to cite to the correct code 
section and the omission of a material element of the offense, "the only reasonable construction 
of the Information is that it charged Loftis with felony domestic violence in the presence of a 
child." State's brief, pg. 6. But that is not the question post-Jones. To the contrary, "the Jones 
Court said that where there has been a tardy jurisdictional challenge, the charging document 'is to 
be upheld on appeal if the necessary facts appear in any form or by fair construction can be 
found' within its terms." State v. Murray, 143 Idaho 532, 536, 148 P.3d 1278, 1282 (Ct. App. 
2006), quoting Jones, 140 Idaho at 759, 101 P.3d at 703 (in turn quoting Cahoon, 116 Idaho at 
401, 775 P.2d at 1243). 
Here the necessary facts are nowhere to be found. While the Information alleges a crime 
called Domestic Violence in the Presence of Children, it refers to subsection (7)(b) of LC. § 18-
918 (2003). That subsection of the statute is merely a penalty provision and does not set forth the 
elements of the offense at all. In particular, it does not state that the named offense required the 
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willful and unlawful infliction of a traumatic injury; further, the Information also omits this 
element. So, no one would know from reading the Information or the Code sections alleged that 
the wilfulness element was required and the Information cannot be deemed to confer jurisdiction. 
Finally, the state argues that stare decisis requires this Court to follow State v. Sohm, 140 
Idaho 458, 95 P.3d 76 (Ct. App. 2004), but, of course, the Supreme Court is not bound by the 
opinions of the Court of Appeals. State v. Schulz, 151 Idaho 863,867,264 P.3d 970, 974 (2011). 
Further, as previously argued, the Court of Appeals' s conclusion was poorly reasoned and falls 
into one of the exceptions to the rule of stare decisis. See e.g., State v. Maidwell, 137 Idaho 424, 
426, 50 P.3d 439,441 (2002), overruling State v. Barnes, 124 Idaho 379, 859 P.2d 1387 (1993) 
("While we are cognizant of the importance stare decisis plays in the judicial process, we are not 
hesitant to reverse ourselves when a doctrine, a defense, or a holding in a case has proven over 
time to be unjust or unwise."). 
As noted in the Opening Brief, Sohm was modified by the Supreme Court in Jones. This 
modification was recognized by the Court of Appeals in Murray, supra. Instead of focusing on 
whether the Information satisfied due process notice concerns, as the Court of Appeals did in 
Sohm, the focus now must be on "if the necessary facts appear in any form or by fair construction 
can be found within its terms." State v. Murray, supra. (Internal quotation marks omitted). This 
Information did not meet that requirement as argued above. Under the Jones case, the 
Information in Sohm is jurisdictionally adequate only because it alleged a violation ofl.C. § 18-
918(3). The applicable code section was named in the charging document and all the language of 
the code section could be read into the Information. Here, of course, the correct code section was 
not alleged and since the facts contained in the code section do not otherwise appear, the 
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Information did not confer jurisdiction in this case. 
III. CONCLUSION 
For the reasons set forth above, this Court should vacate the judgment and sentence and 
remand for a sentence on the misdemeanor charge of simple battery. 
Respectfully submitted th~"Siay of January, 2013. 
Dennis Benjamin 
Attorney for Kirk Loftis 
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